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ON APPEAL FROM A JUDGMENT 
OF THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


QUESTIONS PRESENTED 


he Whether permitting the jury to consider abundant 
evidence of prior similar acts of his co-defendants deprived 
3 


appellant Jorgita Pivara of a faic erial. 


2 Whether: both the pros or and the trial judye 
1 jperly vouche jr and bolstere2 tha credibility of ke 
went witnesses so as to deprive appellant Rivera of 
i iht t a fa trial 
3 Whether che case must be remanded for ro-sentenc3 
because appellant Rivera was penalized for going to trial 
for crimes he did not commit 


1 
‘ 
d 
i 
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This is an appeal from a judgment 9f the United States 


District Court for the Southern District of New York (The 
Honorable Irving Ben Cooper) rendered on February 18, 197€ 
after a jury trial, convicting appellant Jorgita Rivera of 
conspiracy to make counterfeit currency, in violation of 18 
U.S.C. $371 (Count I); making a plate designated for printing 
an obligation of the United States, in violation of 18 U.S.C. 
§§472 and 2 (Count II); making counterfeit obligations of the 
United States, in violation of 18 U.S.C. $$471 and 2 (Count 
III); and selling, exchanging, and receiving couterfeit ob- 
ligations of the United States, in violation of 18 U.S.C. 
$8473 and 2 (Counts IV and IX). Rivera was sentenced to a 
five-year term of imprisonme~* on Count I and to a ten-year 
term of imprisonment on Counts II, III, IV, and IX, the sen- 
tences to be served concurrently. 

This Court continued The Legal Aid Society, Federal De- 


fender Services Unit, as counsel for appellant Pivera on his 


appeal, pursuant to the Criminal Justice Act. 


‘rial 


maea 


Appellant Torgita Rivera and fourteen w:x persons were 
charged with a conspiracy commencing on or about January l, 
1975, to make and transfer counterfeit obligations of the 
United States, in violation of 18 U.S.C. $371! (Count I). 
The indictment also charged appellant Rivera with four sub- 
stantive counts of violating Federal laws: making a plate 
designated for printing an obligation of the United States, 
in violation of 18 U.S.C. $5474 and 2 (Count II); making 
counterfeit obligations of the United States, in violation 
of 18 U.S.C. $8471 and 2 (Count III); and selling, exchang- 
ing, and receiving counterfeit obligations of the United 
States, in violation of 18 U.S.C. §§473 and 2 (Counts IV and 


IX). These substantive counts arose from Rivera's alleged 


participation in the conspiracy charged. 


The indictment is B to the separate 29pəndix to appel- 
lant Rivera's brief. Four of the defendants charged in the 
indictment -- Jase Araujo; John Doe, a/k/a Í'o" (appellant 
Hichaz); Jo* we, a/k/a “Chuteria" (Corra); aad Feliz Ir- 
rizarrií -- wara tried with appellant Rive a. ring the 
trial, Irzrizarri pleaded jguilty (Tr. 973), '1 a judgment of 
acquittal was entered for "Chuleria" (Tr. 1165). Araujo and 
Hichez wera convicted aleng with appellant /'era. The re- 
maining :5^ were fugitives at the time of tie trial or had 


previously sieaded guilty. 


1i z cts 
E -- 
— — — 
The ¢ > ran with e sive testimo 
cerning vrior countearts--Ain ictiviti: 1 ich appellan 
Rivera did not participate. Over strenuous and repeated cb- 


jections by defense counsel (62, 78-82, 104-105, 1147), th 
witnesses for the Government were permitted to testify at 
length about the 1974 counterfeiting activities of Manuel 
Adames, Rafael Facundo, * Rafael Jacobo, Freddie Almeida, Felix 
Irrizarri, Angel Molina, and Luis Rodriguez. This testimony 
detailed how Adames, Facundo, Almeida, Irrizarri, and Jacobo 
negotiated for the purchase of counterfeit bills, processed 
these bills, and then passed them to merchants in and around 
metropolitan New York. 

Manuel Adames' description of a purchase of counterfeit 
money from a man named "Victor" is illustrative of the testi- 


r i PN 4 
mony about the prior illegal activities of these men: 


— —MM—M M —À — m — 


"Nurerals in parenthesas refer to pages of the transcri 
of ths trial, 

Jvr521un3o was not 2 cefendant in this case, but was charge 
in a „arase indictment transferred from lifornia pursua 
to Rui 1^, Fed.R.Cr.: jae infra at : 

121 Facundo 17) and Felix Irrizarri (1047) (acter 
tor's mid-trial quilty plea) reiterated that "Victor" 
gas t: nitial source of the count?»-:*^.- money. 


4 1 
Street ^ Avenue ne t » 
he ha z% and w a << at 
counter -22 ay for ] rated 
to Duy ^c sew Of any santed to 
buy, to einan it to hi 

I talked to Jacobo ani with Facundo, 
with Felix Irrizarri, and with Freddie, 
and I told them I knew someone who had 
counterfeit money. 
* * * 


Facundo told me he wanted to talk to 
Victor and ^e wanted to know how much I 
was char’ Victor for *he money. 


I said "Okay. I will take you to 
Victor's house." But I said, "I have to 
go first to Freddie's house and he's wait- 
ing for me. I want to get Freddie, also." 


And we left, Freddie, Facundo and my- 
self, we went to Victor's house. 


Then there, in Victor's house, Freddie 
and Facundo asked Victor what price he was 
going to sell the money for. 


o wg 9 


Victor said to Facundo and to Freddie 
that if they would give him a hundred legal, 
good dollars, he would give two hundred bad 
dollars. 


Tnen Freddie said that he didn't have 
for buying, and “acundo said ne 


Then I said to Victor that Jacobo and 
Felix wanted to buy mone is 

Victor asked me, "Why dida't you bring 
them into house?" 

I tol im that I agreed in going to 
pick them up, and then they were waiting 
for ime. r left Felix, Tacundo and Freddie 
-- I left Facundo and Fredcie in Victor's 


house anc I went to Jacoso 35 usa 

a} a » rs 3 ~, 3 
EoOlS hz t Victor had mea 4 
he wante co know if h: AS i 


fy 


And Jacobo told me I have to talk to 
Victor because that is too expensive. 


I said, "Well, then let's go to Vic- 
tor's house." 


"All right." 


He said, 
And we went to Victor's house. 


I went to Felix' house, but Felix was 
not there. 


We continued, Jacobo and myself, into 
Victor's house, and when we got there, in- 
to Victor's house, I told Victor, "This is 
Jacobo, who is also interested in buying 
money." 


Then Jacobo asked Victor, "How much 
are you selliag for?" 


Victor said, "I am selling at 50 per 
cent because I am buying it at 40 per cent 
and I have to make a 10 per cent profit." 


Jacobo said, "This is expensive, but 
I'm not going to buy much." 


Then Victor said, "How muca are you 
going to buy?" He said to lacoo2o. 

Jacobo said, "To begin with, I'm going 
to start by buying $200 good currency.’ 


14 SLON p 20 come at 
i , 3 MOT Jacobo couric 
some at ro get it 
123505 said, "All right, it's oka; 
Pacundo told me that he had given $1009 
to Victor, and Freddie told me that he said 
to Victor what he had he couldn't invest 
in it because that is the money he had to 


pay his rent. 


Then Victor said to Freddie that what 
he could do with us, with me, Facundo and 
Freddie, would be that he would be buying 
the money and we will go with him to pass 
the money on the street. And then he will 
give us an amount, to each one of us, as a 
participa ion in the profit. 


And Freddie, Facundo and myself said, 
"That's all right, swell.” 


Q. What did you do after that, if any- 
thing? : 


A. I went with Victor driving a car 
to get the money that evening in 252 West, 
between Broadway and Riverside. 


Victor told me to wait downstairs on 
the car, because the person where he was 
going to buy the money from didn't know me 
and he didn't like to have any stranger 
takan there. 


I waited downstairs. About fifteen 
minute; later he came down with a pacacr. 
wə want to 153rd Szreet and River E 
zn vade 's housa. 
it happened there, if anything 
en we got «to Victor's house, 
Freddie and ^scundo waiting for 
Lcror ‘hey asked him if he had getten 
* Ws "cC. 
as: | 
/ 
D 
4 
N 9 
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17252). 
Continuing, Adawtes descr. how he, Fa ijo, Irrizarri, 
"Victor," and Freddie improved tie appearance ;£ the counter- 


feit bills by soaking them in coffee (52-53). Further, Adames 
testified that after completing that task, he, "Victor," Fa- 
cundo, and Fredcie spent three or four hours passing the bilis 
in liquor and grocery stores (53-54). Illustrative of this 
testimony of how they successfully negotiated the bogus money 
is Adames' account of passing the bills in New Jersey: 


When we got into New Jersey the first 
liquor store that we find, I stopped a bit 
past it because I was driving the car and 
Facundo was sitting in the front of the 
car with me and Felix and Freddie were in 
the back seat. We got into the first liquor 
store -- 


x * & 


I park a little bit ahead of the liquor 
store and I was carrying the money and giv- 
ing it to the others, the counterfeit money, 
and I gave a fifty dollar bill to freddie. 


Q. Counterfeit or real? 


[ADAMES] Counterfeit. 
k * 

I gave a counterfeit fifty doilar bill 
er oddie. Fraddie went into the nor 
--5-2 and brouchs back a litre of wiskey. 

cought the chance in legal mone’ in a 

4i; that they had out the litre of whiskey. 
rew the lezal money there an? ‘att it 
Qn 2 seat. 
4» arrived in another corne-. ‘here 


* 4; 3 
mre two iilcuor stores. Feilx askenü me 


to give him a fifty dollar counterfeit 

bill to go to the liquor store.  Pacunc? 

asked me to give him another fifty doitar 
nunterf2it bill zo go to the other liquor 
ore ana park a bit ahead »ast.t 


The first to return to the car Ww: 
FacundÓ with a litre of whiskey that ha 
had bought. He gave the change of the 
good currency to Freddie, threw it to the 
back where he was throwing the legal cur- 
rency. 


ju 
Uu 


Felix came back and said that they 
didn't have change in the liquor store 
but he would go to the next one. 


We continued and we find another 
liquor store and Felix said, "X will do 
there." He got still in his hand the $50 
counterfeit bill. He went into the liquor 
store and he came back. He brought two 
litre of Cinzano and gave the change with 
the legal currency to Freddie who, in turn, 
threw it into the same bag.... 

(96-98). 

Adames revealed that by using this technique the group 
negotiated approximately $2,000 in counterfeit currency in 
one evening by making purchases in every liquor store in the 
Hunts Point section of the Bronx (68). Further, Adames təs- 


tified that on another occasion they pass: aporoximate] 7 


S 


Ut 
E 


009 in counterfeit money in thirty liquor stores in Man- 


ed 


attan (34), and on a thirċ evening the; nəzotiated $2,000 
worth of counterfeit: money in twenty lijucr stores in New 
Jersey (95). Adames also testified about ofner successful 


4 


ventures in New Jersey (123), in the Soutn Bronx (155), and 


3 » couacter -ing tne 2 
Ilibidai-toptio ic? related hov + 
4 purchased, p-c jd, ana negozictod countericit AL 
thay had receivei from "Victor" (50-70, 72-78, 34-35;, È 


[en 


a man named "Antonio" (87-100, 119-°25), and from Angel Molina 
and Luis "Machete" Rodriguez? (150-155, 157-175). 

This same scenario was described repeatedly during the 
Government's presentation of the testimony of Facundo (813- 


838), Jacobo (1014-1021), Irrizarri (1047-1051), and Freddie 


Almeida (1217-1222). 


B. Evidence pertaining to the Crimes 
Charged in the Indictment 


Substantially all the evidence the Government presented 
implicating appellant Jorgita Rivera in the crimes charged in 
this indictment was testimony given by alleged co-conspirators 


Manuel Adames, Rafael Facundo, and Freddie Almeida, all of 


whom had already pleaded guilty to charges arising from the 
counterfeiting scheme. These witnesses testified that appel- 
NI S et ETUR RS STET, orcas 
While Jorgita ^ivera was present during the i. jotlations 
and actual sala o yunterfeit money from Molina an? Rodriguez, 
the Government’ ) »yidence showed that appellant Rivera 
s not involved in -àese deals. ,ccording to Adjame3' testi- 
ony, Rivera toic " that River nad "different buz 233" 
th Rodrigu2z : Moreover, : later date, when appel- 
lant Rivera allegedly asked Adames for some financial compen- 
sation, Adames refused it (134). 


According 
riguez, and Molina supervised the scheme; 
a/k/a "Papito," I the bills and made the plates; 
Caesar Morales was in charge of the printing (244), and Fa- 
cundo constructed the darkroom and did electrical work (790, 
867). The operation began in a basement apartment rented to 
the group by Araujo, the superintendent of a building located 


at 156th Street in Manhattan (274). Because of a police raid, 


the operation was removed to an apartment on Coster Avenue in 


the Bronx? (402, 458). 


LY 


6According to the Government's thecry of the case, Adames 
and his cohorts became involved with Molina and Rodriguez 
when the latter two were no longcr able to supply counterfeit 
money from their original source and after they duped Adames' 
group out of money intended for a purchase of counterfeit 
bills (189, 214-219). 


ing press, printing supplies, and two cameras 
for the scheme. The second camera was neces- 
seized in a colica raid on 
the original location of the oparati 
il3ing on 155th Street in Manha*: 


rosecution contended that appellant Uichez, indicted 
"John Doe, a/k/a 'Nenoj'" weat back to the 
nartment at the behest of Adames and Rodriguez 
lice were stili there and also to bring Ar 
j hether he had save 


>3 and Facundo t fied tie Llant Rivera hac 
on one sion accom»an. (| grour re at which 
the 21 Lag press was burs asad (381-322 .Swever, both 
agreed that Rivera had neve- been to ¢ * tne apartmen- 
used for the counterfeiting operations 338, 384). 


As a result of the scheme, Rodriguez racaived $1,200,990 
in bogus currency; Adames received $400,000; and $100,000 in 
counterfeit bills were allocated to Molina (482). According 
to Adames, Rivera was to receive $40,000 (482). Freddie Al- 
meida testified that he later saw Rivera negotiate counterfeit 
money, for which Rivera received $800 (1239). 

All the witnesses who testified against appellant Rivera 
were subject to impeachment by virtue of their own criminal 
status, the prospect of future prosecution and penalty, and 


the fact that they had previously lied to Government author- 


ities. At the time of trial, Manuel Adames was awaiting the 
imposition of sentence by Judge Cooper, having entered a plea 
of guilty to three counts of the eight counts charged against 
him in the indictmer (617, 625). Adames admitted he had not 
been indicted for the instances of passing counterfeit bills 
to which he testified (641) and that he would not be charced 


hina - TNT Ta inten ^d ‘ac g : s 
for his conceded lies to Federal authorities after his arras 


(652, 657). Over objection by defense couasel (626, 631), tne 
Government elicited that Adames had been told by the prosacutor 
that he could expact to hanefit from ri; testimony only if his 


B 


testimony were truthful (625). Furtner, Adames testified that 


2 of trial, Fac: 
o the five months in prison 
had already served and to a three-year term of probation. On 
cross-examination, it was established that Facundo had trans- 
ferred some $16,000 in counterfeit bills, a fact about which 
he had earlier lied to Federal authorities (938-939). More- 
over, although Facundo had violated his probation by an un- 
authorized absence from the country, he stated that he did 


not expect his probation to be revoked (933). 


Like Adames, Freddie Almeida had pleaded guilty -- Al- 


meida to two of five counts charged in the indictment -- and 


was awaiting sentencing by Judge Cooper (1214-1215). 


P Defense Motions 
eS ————————— 


At the close of the Government's case,” defense counsel 
the grounds, inter 


i) the Government's 


1egses (1282-1231) 


it introduced 
exhibits of 
-imony about 


v 


C SOc prior ts (1295). 
Juage i tha 3 in thi: 
C ion in United ates V. í xi Doc. No. 
opinion 31023, 3:15 (April 24, 1975, , 19 was particularly 
propriate to the Government's conauct of this case That 


passage provided: 


Before closing this opinion, we feel 
compelled to comment on the conduct of 
the trial. Evidence that was arguably 
prejudicial and on the borderline of rel- 
evance was frequently admitted, as was 
some evidence which should have been ex- 
cluded. And the Government, even though 
possessed of a circumstantial evidence 
case of overwhelming strength, still 
found it necessary to introduce possible 
extraneous and prejudicial material that 
could only increase the risk of reversal 
and a new trial. Not all the information 
developed by the FBI has to be presented 
to the jury; some is best left in the in- 
vestigative files. Despite our affirm- 
ande, we do not intend that this case 
shall be a model for the future. 


Specifically, Judge Cooper held: 
In sum, we are compelled to state that 


the Government came needlessly and peril- 
ously close to a dismissal on that ground 


alone. 
(1307). 
Despite this assessment, Judge Cooner, obviously "strained 
by the expeandicucs of time and srt in this c “nied 
10 " 
Judge Cooser reached this conclusion fully aware that the 
passage had be-n deleted from the published opinion. 


T 
- 


inv witnes- 


The Judge's Charge to the Jury 


In his instruction to the jurors on how they were to use 
the evidence of prior similar acts, Judge Cooper charged: 


... Accordingly, in your assessment of the 
evidence relating to conspiracy you may con- 
sider acts and declarations by alleged co- 
conspirators which preceded January l, 1975 
if those acts relate to the alleged conspir- 
acy and were in furtherance of the conspir- 
acy. You may say, "Why was that evidence 
brought in? It is before the alleged com- 
mencement of the conspiracy before us." 


And the answer is it is not to show an- 
other conspiracy. It is to explain the 
particular conspiracy before you, and that 
therefore you may consider that evidence 
in order to understand the conspiracy be- 
fore you. Do I make that clear? Does any- 
body have any doubt about that? 


(1566). 
witness credibility, Judge Cooper 
"ot follow 
rived partici» 


uccomolice that 
: truthful ve 


half (1308-1 


1t occurred. à s for i 
not th? j t the l i * 
erermine 
As with courage, 39 it is with t1 
ness. t frequently comes f na 
most unlikely sources Thos: frr 12 
we rightfully exsect the truth very often 
we find it not forthcoming, ana thosa from 
whom we would har3ly expect it, irom them 
sometimes a veritable avalanche of con- 
vincing disclosure gushes forth. 


(1601). 
This instruction was followed by Judge Cooper's comment: 


I mentioned before the tendency of 
human beings to lie when confronted with 
an accusation. You bear that in mind -- 
the natural instincts of people. Is 
that your impression from this testimony 
with regard to these particular people? 
Or did you get the impression that any 
one or all are nothing but unmitigated 
liars? That is for you. It is all right 
for any one of us to get up and bang away 
at a witness and we have got a perfect 
right to say that, says a lawyer, he is 
a rotter, unworthy of consideration at all 
of any kind. He is this. He is that. 
That is to be considered, of course. 


But the final analysis and the final 
grading is yours. 


(1603). 
In addition, Judge Cooper told the jurors that in asses- 
sing the credibility of those co-defendants who testified, the 
jurors should keep in mind the fact that «hese witnesses knew 


that both the judge and the prosecutor ware watching them to 


Or did you get the impression that he 
was wise enouch to know that he was being 
carefully watched and would know that he 


16 


witness: Was 

he wanted to g 
break, so to s 
venting all of 
our good side? 
is it likely - 


portion of the 


wich the following explanation: 


doing wa as<ing 
measure of that kind of a 
he feeding us all because 
ive himself as much of a 
peak, or was he just in- 

this in order to be on 

Was that his motive? Or 
- and this is something 


for you to consider -- that he recognized 
that no matter how much he might want to 


lie he wouldn' 


t dare 1o so because the 


Judge is watching what he says, the pro- 
secutor is watching what he says, and the 


jury is watchi 
fore he would 


and tell the truth. 


ng what he sav and there- 
be inclined to .ome forward 
That is for you, I 


said, for them to consider, and that is 
an equally important possibility as is 
the possibility that the witness got on 


the stand and 
falsified all 


for one reasui. or another 
the way down the line. 


(1626-1627). 


i 


than plead guilty would 


1 


tences. Specifically, Judge Cooper said: 


... And sure, I'm going to cut off a bit 
when I come to sentence those who did 
plead guilty, and if I believe there has 
been ^ooperation, I'll take that into 
consideration. 


(1656). 


A month later, at sentence, Judge Cooper stated that he 


had not forgotten the testimony about the various liquor store 


dealers in the Bronx, New Jersev, and Queens who had been 


cheated as a result of appellant Rivera's counterfeiting ac- 
tivities (1685). Rivera was sentenced to a term of imprison- 
ment of ten yr ars on Counts II, III, IV, and IX, and five 


years on Count I, the terms to be served concurrently (1686). 


"In contrast, Tudge Cooper sentenced Adames t 
f two years' imprisonment.  Irríizarri and Almeida wece 
‘anced to two v2urs, six months of which were to be 
c rod in a iail<-tvoe institution, a: execution of the 
remainder was suspended and the defendants placed on pro- 
bation f >ighteen months. Jacobo was sentenced to two 


OH 


on 


J 


SSe4TPTING THE JUPORS TO CONSID 


Asli J 


3USANT EVIDENCE OF THE PRIOR SI- 


iLAR ACTS BY OTHER CO-DEFENDANTS 


DEPRIVED APPELLANT RIVERA OF HIS 
RIGHT TO A FAIR TRIAL. 


Over the repeated but unsuccessful objections by defense 


counsel, a substantial portion of the Government's direct case 


was directed at establishing, in lurid detail, the prio coun- 


terfeiting activities of Adames, Facundo, Almeida, Irrizarri, 


Jacobo, "Victor, 


dedication to minutiae and irrelevancies, Manuel Adames in- 


flicted his account of no fewer than seven transactions on a 


virtually helpless jury. Elevating trivia to new heights of 


importance, Adames regaled the jurors for hours with the con- 


versations which surrounded the purchase of the counterfeit 


money as well as with the various comings and goings of his 


cohorts as they o.2cessed and then necotiated the bogus cur- 


rency. Of critical importance was Adames' repeated descrip- 
tion of the method by which th» group negotiate? tha bills in 
t Bron“, Manhatcan, Queens, na New Jersey. vec and over 
nd over mes relato a cadence r2^'aiscont of the 
retrain , how "Felix, 'Facundo," "7? idie," and he 
Silked literally hundreds of liquor store dealers by buying 
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" Molina, and Rodriguez. With an extraordinary 


L| 


merenandis2 with large counterfeit bills and cbhtaining change 


in "real gooc currency. 
Moreover, after Adamss "vooleted his version ol these D 
- == 3 MM a a3 An --3 ` ^ - et 
escapadas, the sum and Subl;-üin-7* of this pertion of Adames 


testimony was reiterated -- perhaps for dramatic symmetry -- 
by Facundo, Felix, Freddie, and Jacobo. 

On defense counsel's motion, Judge Cooper found that this 
evidence was completely unnecessary and, ín fact, was SO pre- 
judicial as to bring the Government "dangerously close" to a 
grant of a mistrial. While the District Judge's analysis of 
the evidence was correct, his refusal to grant the mistrial 
was error. 

The failure to grant a mistri 1 while allowing all that 
testimony to remain before the jury is reversible error. United 
States v. DeCicco, 435 F.2d 478 (2d Cir. 1970); United States 
vi Brettholz, 485 F.2d 483, 487 (2d Cir. 1973); McCormick, ON 
EVIDENCE, §190 at 453 (2d ed. 1972). 

The Government, in its own case, established that appel- 
lart Rivera was not involved in these prior similar acts. He 
was nowhere on the scene as the Adames group negotiated the 


- 


counterfeit bills obtained from "Victor" and "Antonio." And 
while he was indeed present when-.Adames purchased bills from 
Molina and Rodriguez, his presence was explained by his own 


admission that he had another deal with Rodriguez. 


This Court, in reversing the convictions in United States 


v. DeCicco, supra, 435 F 


'.2d at 483, articulated the legal prin- 
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ciple controlling 


amon- 
d scon- 
2 ^ b 
Pa P ner 
3 St S ep ups : vy way 
the ori misconduct, unless 
a “birds of a featner" theory 
of justice. Guilt, however, cannot be 
inferred merely by association. 


Moreover, the Government cannot justify the admission of 
this evidence by the fact that Felix Irrizarri, one of eight 
people involved in the prior similar acts -- was initially on 
trial with appellant Rivera. The evidence simply should not 
have come in as to Irrizarri either. The rule in this Circuit 
is that the trial judge is "required to balance all the rele- 
vant factors to determine whether the probative value of the 
evidence outweighs its prejudical character." United States 
v. Brettholz, supra, 485 r.2d at 487. The standard for this 
balancing test, as derived from McCormick, ON EVIDENCE, S190, 
is 

... not merely one of pigeonholing, but 
one of balancing, on the one side, the 
actual need for the other-crimes evidence 
in the light of thc issues and the other 
evidenco 2vailable to the prosecution, 


" 

L 
the convincinaness of the evidence that 
other crimes were committed and that the 


accused was the ector, and the strength 
or weakness of the other-crimes evidence 
in supporting the issue, and on che other, 
the degree to which the jury wtll probably 
be roused by the evyicence to overmastering 


hostility. 


"mited States v. Brettnolz, 
O i 


— 


suora, 425 F.2d at 487. 
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piving this st rd to the facts of the trial below F 
it r Ent : zoper erred A itting the evidence 
2 raisal case wou! e the Govei = 
to acri adgd shat knowledge, motivs, aad intent were nowner: 


in issus. The only contest below vas as to the credibility 

of the Government's witnesses when they asserted that appel- 
lant Rivera was one of the financial backers of the conspiracy. 
In this context, all the evidence as to the thievery practiced 
upon innocent merchants in the New York area no doubt raised 
the jury "to overmastering hostility." 

Assuming, arguendo, that the prior acts testimony was 
initially aduissibie,"" once Irrizarri pleaded guilty, defense 
counsel's standing motion to strike the evidence should have 
been granted. Instead, Irrizarri himself testified as to the 
príor activities, and his testimony was followed by Freddie 
Almeida's recitation and summary of the same events. 

This error was fatally compounded by the affirmation by 
both Judge and prosecutor that the jurors were to consider 


this evidence again:t appellant Rivera in determining his 


motive, knowlege, and intent (Judge Cooper's charge at 1379). 


M —— 


i i 
But see the Brettholz balancing argumant supra at 
i3ik the outset of his summation, the prosecutor told tha 
jurors to consider the 1974 activities as follows: 


What was the background of this conspiracy 
on trial in this case? Wat was their moti- 
vat on Zor coming together to manufacture 


counterfeit money? With what intent did 


e he ace ee sea sisi 
Mita — te — honum noc rero ta or om ome 


he Judge, tless consi 

‘sponsibie i07 tae tremend 

ats. Because of the hight: i 
ayidence, its imoroper admiss 


(Footnote continued from the 


money? 


loaned money 
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infra, at 
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preceding page) 


What was their knowledge 


? Was it by acciden 
what they were getting in 
their mo-ive, or what wa 
of the people you nave 

ss stand for agreeing 
togvathar in a single 
distcibucion conspiracy? 
(1379). 
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BOLSTERINOG 7 TUZ CREDIBI PY 
REY GOVERNMENT :ITWZSSES BY 307 
ii PROSECUTOR At Hd TRIAL JUD ? 
DEPRIVED APPELLANT SIVERA OF tit 
RIGHT TO A FAIR TRIAL. 


Substantially all the Government's evidence imglicating 
appellant Rivera came from witnesses who were deeply invoived 
in serious criminal activities. Defense counsel, as was his 
right and duty, sought to impeach the credibility of these 
witnesses by eliciting for the jury the prior criminal activ- 
ities of the witnesses, the fact that they expected to benefit 
from their testimony, and the fact that they had previously 
lied to Government authorities. Alford v. United States, 282 
U.S. 687, 698 (1931). 

For example, counsel emphasized the fact that Adames and 
Almeida had not yet been sentenced. Moreover, counsel revealed 
that Adames, who had pleaded guilty to three of the eight 
charges against him, had not even been indicted for any of the 
admitted hundreds of instances of passing counterfeit money to 
innocent merchants. Similarly, on cross-exanination Facundo 


admitted that he had not Deen indicted for selling 316,000 


worth of counterfeit bills ana inat despite his violation of 
probation he did not expect his crobation to be revoked. Crit- 
ically, as to Adames, Facun?óo, ana Almeida - rll the wit esses 
against appellant Rivera -- counsel established that each of 
them had previously lied to ¥aderal authoritíos. 
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this same prosecutor had promised Adames tha if he lied, he 
would be prosecuted for perjury. The clear import of this 
testimony, and the effect communicated to the jury, was that 
the United States Government was vouching for Adames' credi- 
bility. 

Judge Cooper's charge to the jury compounded this error 
in several ways. First, he told the jurors that in deciding 
witness credibility they should consider that the witnesses 
knew that the "judge and the prosecutor," both of whom were 


presumably expert in truth-detection, were watching them. Not 


only does this instruction explicitly bolster the witnesses' 


credibility, but it also carries the inherent vice of suggest- 


ing that only the judge and the prosecutor, as opposed to 
defense counsel, were interested in the truth. 

In addition, Judge Cooper's instruction further sought 
to undermine defense counsel's proper attack on the testimony 
of these admitted accomplices. After telling the jury that 


Call 


truth ' fu mes from u sources, Judge Cooper 
went on t nstri ; With rsecard 1 1e fac “hat “hese wit- 


nesses 
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This instruction is the kind of error which inspired re- 


versal in Quercia v. United Sta.es, 289 U.S. 466, 471 (1933). 


There, as here, the trial j'dge added to the evidence by put- 
ting his own experience with "human nature" in the scale 
against the appellant. 


Because the assessment of witness credibility vas pivotal 


to the jury's determination of appellant Rivera's guilt, the 


conviction must be reversed and the case remanded for a new 


trial. 


ST 3E REMA '& RE- 
SCAUSE APPZLL IVERA 
ZED FO JING PRIAL 
JRIMES HE D COMMIT. 
The Penalty for Goi to Trial 


Immediately after the guilty verdict, Judge Cooper sought 
to inform the jurors about the criteria he would use to sen- 
tence the three persons who had gone to trial as well as those 
who had pleaded auilty. While the Judge emphasized that, be- 
fore arriving at a specific sentence, he would await the pre- 
sentence report on each person, he nonetheless made clear that, 
as a preliminary matter, the fact of having gone to trial 
would have a detrimental effect on the sentence he would im- 
pose. Specifically, he said: 

... And sure, I'm going to cut off a bit 
when I come to sentence those who did 
plead guilty.... 

This statement reveals a general policy of penalizing 
those defendants who exercise their constitutional right to 
have criminal charges against them resolved after a trial. 


United States Constitution, Amendments IV and V; Scott v. 


United States, 419 F.2d 264, 269-270 (D.C. Cir. 1989]; United 

States v. Tateo, 214 F.Supp. 560, 567 (5.D.N.Y. 1263) (Wein- 

[en —— "- TIT 
eld, J.). 


Judge Cooper's explanation o£ his sentencing volicy in 
g I k » d 
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benefit, tuose defendants who shoose to go to tria! Nota, 


The Influence of the Defendant's Plea on Judicial Dete 


tion of Sentence, 66 Yale L.J. 204, 220 (1956-1957). 


A higher sentence for a defendant who exercises his Fifth 


and Sixth Amendment rights to trial is just as constitutionally 


impermissible as increasing punishment on retrial of a defen- 


dant who successfully prosecutes an appeal. North Carolina 
v. Pearce, 395 U.S. 711, 723-726 (1969). Consequently, this 
Circuit has joined the other Courts of Appeals which hold 
that a defendant's decision to go to trial rather than plead 
guilty cannot have a negative effect on the sentence subse- 
quently imposed. United States v. Floyd, 496 F.2d 982, 989 
(2d Cir. 1974); Hess v. United States, 496 F.2d 936, 938 (8th 


Cir. 1974); United States v. Stockwell, 472 F.2i 1186 (9th 


—————————— 


Cir. 1973); Scott v. United States, supra, 419 F.2d at 269- 


274 (D.C. Cir.); Baker v. United States, 412 F.2d 1069, 1073 


(5th Cir. 1969); United States v. Wiley, 278 F.2d 500, 504 
(7th Cir. 1960). 


Whatever may be said in support of the position that a 


particular guilty plea which illustrates contrition merits 

favorable consideration at sentencing, that rationale simply 
does not apply to Judge Cooper's general policy "to cut off 
a bit" for those defendants who pleaded guilty. Authorities 
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211; Alschuler, The Prosecutor s 

U.Chi.L.Rev. 50, 57 n.24 (1963); Sc United States, supra, 
419 F.2d at 271. Motivations for pleading guilty, which are 
varied, can have nothing to do with penitence. For example, 
the recidivist who is court-wise and therefore aware that 


some judges, despite the impropriety of such action, give 


favorable treatment to a guilty plea, Will choose to plead 


guilty in order to gain the advantage of a lesser sentence. 
Alternatively, an accused may plead in the hope of insulating 
the judge from the intimate details of his participation in 
the crime, or he may simply seek to avoid the emotional strain 
of sitting through a trial. Note, The Influence of the De- 
fendant's Plea on Judicial Determination of Sentence, supra, 
66 Yale L.J. at 210-211, 218; Scott v. United States, supra. 
On the £ 1 3 h 3 who insis on putting 
the Government to i oof does not xy tha ict alone, de- 
monstrate recalcitrance « lask o ^penta Note, T 
2rminatic 
United 
time for co: 


Un. ced States, 393 
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Moreover, the view that going to trial is not indicative 
of recalcitrance is especially appropriate in this case where 
appellant Rivera did not take the witness stand and present 
a bogus defense. Therefore, justification for the higher 
sentence cannot be founded on the legal theory that the sen- 
tencing judge believed that the defendant had perjured himself. 
See United States v. Hendricks, 505 F.2d 1233 (2d Cir. 1974). 

Nor can the longer sentence be justified on the theory 
that appe.lant Rivera presented a false or dilatory defense, 
since in this trial Rivera merely put the Government to its 
proof. To be sure, it would have been more expeditious for 
appellant Rivera to have pleaded guilty rather than undergo 
the ordeal of this three-week wists However, mere expe- ^" 


dience is simply not a valid justification for rewarding 


guilty pleas. United States v. Stockwell, supra, 472 F.2d 
at 1187; Scott v. United States, supra, 119 F.2d at 269-274; 
Note, The influence of tha Defendant's Plea on Judicial pe- 
termination of Sentence, sora, 66 Yale L.J. at 219-220. 
pn bees eae. dentin Te 
l^s4e protracted length of this particular trial was any- 
thing but Rivera's fault. See Point I, supra, at 19-25. 


+ 1 l(e!; see 1729 1ited States 


tiations. j Dele a ¢ 1 1(6); see a 
LP e. n Be e aded 


iligan, 256 F.Supp. 244, 254 (S.D.N.Y. 1356) 


B. The sentence here was predicated on 


a misapprehension of fact. 


Judge Cooper explicitly stated that a primary reason for 


the imposition of the ten-year sentence on appellant Rivera 


was to punish Rivera for bilking all the innocent liquor store 


owners in the Bronx, New Jersey, and Queens. This explanation 


clearly relies on the testimony at trial about the successful 


negotiation of counterfeit money by the Adames group. The 


problem with Judge Cooper's reliance on these facts is that 
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appellant Rivera was not responsible for any of these acts. 


In United States v. Malcolm, 432 F.2d 809, 816 (2d Cir. 


1970), this Court made clear that: 


is 


Misinformation or misunderstanding that i: 
materially untrue regarding 2 prior crim- 
inal record or material false assumptions 
as to any fasts relevant to sencencing ren- 
ders the entice sentencing procedure invalid 
as a violation 5f due proces 
T—— — s MÀ 
'Sae Point 


3 ande or 3 

the ial judg jS reaso r 

sentence, concern ^5- justice anid its a9 ranca as 1] 
quires that the case be remanded for re-seatence by a dif- 


ferent judge. United States v. Saddler, Doc. No. 75-2130, 
slip opinion 2063, 2070 (2d Cir., February 20, 1976); United 


States v. Schwarz, 500 F.2d 1350, 1352 (2d Cir. 1974); 


United States v. Brown, 470 F.2d 285, 288 (2d Cir. 1972); 


United States v. Picard, 464 F.2d 215 (1st Cir. 1972); Man- 
son v. United States, 463 F.2d 29 (1st Cir. 1972); see also 


United States v. Yagid, Doc. No. 75-1288, slip opinion 1437, 


1441-1442 (2d Cir., January 5, 1976). 


sverseu 


and the case rera t trial; 

in the alternative, the sentence i appel- 

lant Rivera re-sentenced istr ! 252r than Judge 
' Cooper. 
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